W(ﬁtﬁﬁr)ma:rqﬁmr,

Office of the Commissigner (Appeal), .

Heg Nead), Fda gaFared, AgAGEG
3 D k]
Central GST, Appeal Commissionerate, Ahmedabad

Aready srae, TSTET AT, FFEATATE HEHGTAG 3¢0079,
CGST Bhavan, Revenue Marg, Ambawadi, Ahmedabad 380015

B 57926305065- othaFR07926305136

WFmed e 6 U@ g (DIN:202106645W0000616766)
w | wew wen : File No GAPPL/COM/STPH66/2021/)66& ro 633
a srfier smew w@=m Order-In-Appeal Nos. AHM-EXCUS-003-APP- 12/2021-22

fedte Date : 28-05-2021 o9 &< & ada Date of [ssue 16-08-2021

s sfaay HA S (@rfie) gR1 wiea

Passed by Shri. Akhilesh Kumar, Commissioner (Appeals)
T Arising out of Order-in-Original No Supdt/Meh/R-1/§T/02/2020-21 dated 10.07.2020“issued by
Superintendent of CGST & Central Excise, Range-l, Mehsana Division, Gandhinagar.

ardreraal @ 9 T oo Name & Address of the Appellant / Respondent

M/s Yash Corporation, B-2, Balkrishna Shopping Centre, ST Workshop Road, Mehsana
Industrial Estate, Mehsana-384002.
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Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act 1944 may
an appeal or revision application, as the one may be against such order, to the appropriate authority

in the following way :
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A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit

Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New

hi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first

prgviso to s_ub-section (1) of Section-35 ibid :
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In case of any ioss of goods where the loss occur in transit from a factory to a warehouse or to
bther factory or from one warehouse to another during the course of processing of the goods in a
Fehouse or in storage whether in a factory or in a warehouse.

In case of rebate of duty of excise on goods exported to any country or territory outside India of
excisable material used in the manufacture of the goods which are exported to any country or
Fitory outside India.
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Ir} case of rebate of duty of excise on goods exported to any country or territory outside India of
oh excisable material used in the manufacture of the goods which are exported to any coungy
of territory outside India.
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r| case of goods exported outside India export to Nepal or Bhutan, without payment of duty.
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Chedit of any duty allowed to be utilized towards payment of excise duty on final products under
tHe provisions of this Act or the Ruies made there under and such order is passed by the
ormmissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2)
ct, 1998,
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The above application shall be made in duplicate in Form No. EA-8 as specified under Rule, 9
of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
spught to be appealed against is communicated and shall be accompanied by two copies each
of the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Chalian
epidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
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he revision application shall be accompanied by a fee of Rs.200/- where the amount involved
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Ligc.
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Appeal tp Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 112 of CGST act 2017 an appeal lies to :-
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o the west regional bench of Customs, Excise & Service Tax Appeliate Tribural (CESTAT) at
i roor,Bahumali_Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals
ther than as mentioned in para-2(i) (a) above.
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The appeat to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as prescribed
Under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against (on=
which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where
gmount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
rfominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be paid in
the aforesaid manner not withstanding the fact that the one appeal to the Appellant Tribunal or
the one application to the Central Govt. As the case may be, is filled to avoid scriptoria work if
excising Rs. 1 lacs fee of Rs.100/- for each.

) Wgﬁﬁaﬁiﬁmmmawmﬁwﬁaﬂ%ﬂ%aﬁﬁﬁu&ﬁaﬁmmmwmﬂm
T areyr varRefy Pvtas e & o= 4 9 7 1 ue Ul o w.6.50 U BT ITATed Yo
femme @ g ARy

One copy of application or O.1.0. as the case may be, and the crder of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item of the
court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other refated matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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1994)
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by the
Appellate Commissioner would have to be pre-deposited, provided that the pre-deposit amount
shali not exceed Rs.10 Crores. [t may be noted that the pre-deposit is a mandatory condition for

filing appeal before CESTAT. {Section 35 C (2A) and 35 F of the Central Excise Act, 1244, Section 83
& Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded” shall include:

(Ixxix) amount determined under Section 11 D;
(Ixxx) amount of erronecus Cenvat Credit taken,
(Ixxxi) amount payable under Rule 6 of the Cenvat Credit Rules.
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} In view of above, an appeal against this order shall lie before the Tribuna! on payment of 10% of
b duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
pute.”

Any person aggrieved by an Order-In-Appeal issued under the Centrai Goods and Services
x Act,2017/Integrated Goods and Services Tax Act, 2017/ Goods and Services Tax(Compensation ta

ates) Act 2017 may file an appeal before the appellate tribunal whenever it is constituted within three

-2 MPINhs from the president or the state president enter office.
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ORDER-IN-APPEAL

M/s. Yash Corporation, B-2, BaTkrishna Shopping Centre, ST Workshop
Road, Mechsana Industrial Estate, Mehsana-384002, Gujarat (hereinafier referred as
“appellpnr”) has filed the present appeal against the Order-in-Original No.
Supdt/NMeh/R-1/8T/02-2020-21 dated 10.07.2020 (hereinafler referred as “impugned
order™) passed by the Superintendent of CGST & Central Excise, Range-1, Mehsana

Divisioph, Gandhinagar Comm’rate (hereinafler referred as “adjudicating authority”).

2(i). The facts of the case, in brief, are that the appellant was holding service
tax reg|stration no. AGWPP5734ASTO00! for providing various services. During the

course pf audit of the financial records of the appellant by the departmental otficers

pertaining to the period April-2013 to June-2017, it was observed that the ST-3 return
pertaining to the period April-2013 to Septemper-2013 had been filed late by 123 days
for which they were liable to pay late fee in vi-ew of Section 70(1) of the Finance Act,
1994 a4 amended read with Rule 7 of the Service Tax Rules, 1994. However, the late

fee waq not found to have been paid by them.

2(ii). A Final Audit Report (hereinafier referred as “FAR™) No.1212/2018-19
dated 2.02.2019 was issued by the Deputy Commissioner of CGST Audit, Circle-IX,
Audit Comm’rate, Ahmedabad. Subsequently, a Show Cause Notice (hereinafier
referred as “SCN”) dated 06.03.2019 was issued by the Superintendent of CGST &
Central| Excise, Circle-1X, Audit Comm’rate, Ahmedabad, proposing imposition of
penalty| of Rs.10,300/- under Section 70 of the Finance Act, 1994, as amended, rcad
with Ryle 7 of the Service Tax Rules, 1994,

-

2(iii). The adjudicating authority vide the impugned order confirmed the

recovelly of penalty(Late Fee) as proposed under the SCN.

2(iv). Being aggrieved with the impugned order, the appellant preferred the

appeal pn following grounds :

(a) that the SCN fails to mention under which section the late fee are being
demanded of Section 73 and under which Section the SCN s issued;

b)  that it only mentions the section under which late fee is prescribed without

giving reference to the manner of computation and how the same is

compute;

that SCN does not mention which provisions of law are being invoked and

under which section/authority of law revenue is demanding late fee;

that the SCN is time barred,
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(e) that the SCN can not be issued if the amount of service tax is paid with
interest and there is no such allegation against them.

3. Personal hearing in the matter was held on 19.02.2021 in virtual mode.
Shri Bishan Shah, Chartered Accountant, attended the hearing on behalf of the

appellant. He reiterated the submissions made in appeal memorandum.

4(1). I have carefully gone through the facts of the case, the
records/documents available in the matter and the submissions made by the appellant
in the appeal memorandu:ﬁ as well as at the time of personal hearing. It is observed
that the issue to be decided in this case is whether the appellant is liable to pay .lkate fee

on late filing of ST3 return.

4(ii). It is observed that the adjudicating authority has ordered for
confirmation and recovery of late fee for filing the ST3 Return (pertaining to the
period April-2013 to September-2013) late by 123 days, in view of Section 70 of the
Finance Act, 1994 read with Rule 7 of the Service Tax Rules, 1994. Relevant part of

Section 70 of the Finance Act, 1994, as amended, reads as under :

“SECTION 70. Furnishing of returns. —

(1) Every person liable to pay the service tax shall himself assess the tax due on the
services provided by him and shall furnish to the superintendent of Ceniral Excise, a
return in such form and in such manner and at such frequency and with such late fee
not exceeding twenty thousand rupees, for delayed furnishing of return, as may be
prescribed.” -

[Emphasis supplied]

The frequency of filing ST3 returns has been prescribed under Rule 7 of the Service
Tax Ruies, 1994. Relevant part of Rule 7 of the Service Tax Rules, 1994, as amended,

reads as under :

“7. Returns :

(1) Every assessee shall submit a_half yearly return in From ‘ST-3" or ‘ST-3A'or ST-
3C, (Inserted vide Notification 48/2016 —Service tax) as the case may be, along with a
copy of the Form TR-6, in triplicate for the months covered in the half-yearly return.
(2) Every assessee shall submit the half yearly return by the 25th of the month
following the particular half-year.
(3) Every assessee shall submit the half-yearly return electronically.”

[Emphasis supplied]

4(ii1). It has been clearly mentioned under the SCN under para-2 that the
quantum of late fee is prescribed in Rule 7C of the Service Tax Rules, 1994. The

relevant part of the said Rule reads as under :

“7C. Amount to be paid for delay in furnishing the prescribed return.-
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(1) Where the return prescribed under rule 7 is furnished ufter the date prescribed for
yubmission of such return,_the person liable to furnish the said return shall pay to the
rredit of the Central Government, for the period of delay of-
(i) fifteen days from the date prescribed for submission of such return, an
amount of five hundred rupees;
(ii) beyond fifieen days but not later than thirty days from the date prescribed
Jor submission of such return, an amount of one thousand rupees, and
(iii) beyond thirty days from the date prescribed for submission of such return
an amount of one thousand rupees plus one hundred rupees for every day from
the thirty first day till the date of furnishing the said return.”

[Emphasis supplied]

4(iv). The conjoint reading of the above referred provisions of law make it
clear that the appellant was required to file a half-yearly service tax return by the 25"
of the fnonth, following the particular half-year. However, in the event of late-filing
of the feturn, the same was required to be filed with late fee. In the present case, the
ST3 return pertaining to the period April-2013 to September-2013 was required to be
fited by 25.10.2013 but found to be filed late by 123 days. Therefore, the appellant
was refjuired to file and furnish the ST3 return before the jurisdictional Superintendent

of Ceptral Excise alongwith late fee prescribed under the law. The late fee is

prescribed under Rule 7C of the Service Tax Rules, 1994, according to which the late
fee foy 123 days comes to Rs.10,300/- which was found not paid by them, while filing
the relevant return. Thus, the said amount of late-fee was found unpaid till the audit

took pjace and the audit team indicated the said irregularity.

4(v). I find that the Section 70 has made it ample clear that the Assessee has to

furnish the prescribed return to the Superintendent of Central Excise with such late

fee, in case the return is filed late. The quantum of late fee is prescribed under Rule

7C of the Service Tax Rules, 1994. Thus, the provisions of law has made it very much

clear that late fee is required to be paid by the assessee by its own. The appellant

mistalienly comparing the provisions of the non-payment of late-fee with the

provigions of non-payment/short-payment of service tax. The short-payment/non-

payment of service tax is governed by the provision of Section 73 of the Finance Act,
1994 |whereas the payment of late-fee for delayed filing of service tax return is
goverhed by the provisions of Section 70 of the Finance Act, 1994. The payment of
late-fge is mandatory in nature as stipulated under the Act which is required to be paid
along|with the late-filing of service tax return. Recovery of such unpaid amount can
be inftiated straight away under the law, as a sum due to the Government. The
conteftion of the appellant is without any appreciation of law in this respect and hence
not a¢ceptable. The amount of late-fee could“have been calculated/ascertained by the

asses§ee/appellant themselves as the provision of law in this respect is very clear. The

{ V.JT)
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liability to pay the amount of late-fee, has been cast upon the assessee/appellant, while

filing the ST3 return late, under the provisions of law.

4(vi). The SCN has not been issued under Section 73 of the Finance Act, 1994

where a time-limit is prescribed. Since the SCN is not issued under Section 73, the
time-limit prescribed under the said Section will not be applicable in the present
matter. Hence, the contention of the appellant in this respect also does not hold any
ground. Though fhe word penalty has been used in place of late-fee in the SCN, but
this will not affect the implementation and the essence of law in any manner for
recovery of the amount not paid i.c. late-fee, as the Section and Rules of the law has

been correctly mentioned and invoked in the matter.

4(vii). The contentions raised by the appellant in the matter are devoid of any
merits and are liable for rejection. The facts and circumstances of the case is totally
different from the facts of the case relied upon by the appellant and therefore the same

can not be considered.

5. In view of above discussion, I reject the appeal of the appellant and

uphold the impugned order. Appeal of the appellant stands disposed of accordingly.

hile's‘haﬁumar)
Commissioner (Appeals)
Date : .05.2021.

Attested

%\

(Jitendra Dave)
Superintendent (Appeal)
CGST, Ahmedabad.

BY R.P.A.D. / SPEED POST TO :

M/s. Yash Corporation,

B-2, Balkrishna Shopping Centre,

ST Workshop Road, Mehsana Industrial Estate,
Mehsana-384002, Gujarat

Copy to :-
The Principal Chief Commissioner, CGST & Central Excise, Ahmedabad Zone.

The Principal Commissioner/Commissioner, CGST & Central Excise, Gandhinagar Comm’rate.
The Addl/Jt. Commissioner, (Systems), CGST & Cen. Excise, Gandhinagar Comin’rate.

The Dy/Asstt. Commissioner, CGST & Cen. Excise, Mchsana Divn, Gandhinagar Comm’rate.
The Superintendent of CGST & Cen.Excise.«Range-1, Mehsana Division, Gandhinagar Comm’rate.
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