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Re

Passed  by   Shn   Akhilesh  Kumar,  Commissioner  (Appeals)

Arising  out  of Order-in-Original  No   Supdt/Meh/R-1/ST/02/2020-21  dated  10.07.2020  issued  by

erintendent  of CGST  &  Central  Excise,  Range~l,  Mehsana  Division,  Gandhinagar

3TfliTed  tFT  ]iTT  VI  tTffl  Name  & Address  of the Appellant /  Respondent

M/a Yash  Corporation,  a-2,  Balkrishna  Shopping  Centre,  ST Workshop  Road,  Mehsana
Industrial  Estate,  Mehsana-384002.

al€  rfu  sir  3Tit5  3TTin  a  3Twh  3TIi7T  zFii]T  €  ch  a¥  €u  3Trir  a  rfu  u27TRQ]fa  ira  aaii{  TTT  fla7T7  3rfEN  al
z]T  gida]vT  3TTaiF  qngiT  tFT  Ftfim  a I

Any  person   aggrieved   by  this  Order-ln-Appeal  Issued   under  the  Central  Excise  Act   1944,may

an  appeal  or  revision  application,  as  the  one  may  be  against  such  order,  to  the  appropriate  authority

e  following  way  :

HRT ffl Iritrm 3TTatF

ision  application to  Government of India  :

tffl  UFTTFT  gas  3Tfaiin,   1994  fl  €rm  3Tffl  ita  qi]Tv  7iv  7Tr7Tal  a  wi  a  giv  aniIT  ul  sti-e7iiJT  *  H2TF  tiii5zF

giveTUT  3Tha  3T€fti7  rfu,  iTTm  iTveTT,  faiiT  FT5rrffl,  ram  fin,    iftan  Fffro,  diFT  at  .Trm,  iiiT=  wh   T€  fan
Ooi   wl  an  fflifl  FTRT  I

A  revision  applicatlon  lles  to  the  Under Secretary,  to  the  Govt   of  India,  Revlsion  Application  Unit

lstry  of  Finance,   Department  of  Revenue,  4'h  Floor,  Jeevan  Deep  Bulldlng,   Parliament  Street,  New

hi  -110  001   under  Section  35EE  of the  CEA  1944  in  respect  of the  followng  case,  governed  by first

viso  to  sub-section  (1)  of Section-35  ibid  :

qfa  Eta  tfl  ETPr  t6  nd  *  c]T  en  Frf}  a;Tveii  i}  ffrft  iTu€Tim  "  Oiq  5Twh  fi  "  faT{fl     +TusTTTT{  ri  iS
mr  *  FTi]  a  wl  5T  wl  t  Th  ftrfl  ?Tu€i7"  ar ?Tu€iT +  wi  -a€  fan  aiTRET3i  it  "  fan  iTueniiT  i  a  7]Ttl  @  ffl  ti

*al,

ln  case  of  any  loss  of goods  where  the  loss  occur  in  transit  from  a  factory  to  a  warehouse  or to

ther  factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  in  a

ehouse or in  storage whether in  a  factory or in  a warehouse.

In  case  of  rebate  of  duty  of  excise  on  goods  exported  to  any  country  or territory  outside  India  of
excisable   material   used   in   the   manufacture   of  the   goods   which   are   exported   to   any   country   or
ltory  outside  India

ofa   ¥jas  if5T  `jTTITH  fgiv  falT  iTTTa  €j  qn={  (itma  ffl  iFTl  ch)  ffro  fin  TiqT  TnF  al I
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-ds   flIr   fa5ifl   fltE   z]i   IT¢!T   ti   (}{]i(fa   TTrd   qiJ   ZTT   Trrii   ci   l=j(iiiluT   ii   i3TTalTr   ¥jffi   tfiia   TrrtT   tr<   i]iqTTI   gaq5   tf;

i  di  Trm  E}-  TTF{  fan  irtE  ZTT  q-aiiT   Ii  fanfafi  a I

case  of  rebate  of  duty  of  excise  on  goods  exported  to  any  country  or  territory  outside  India  of

excisable  material  used  ln  the  manufacture  of  the  goods  whlch  are  exported  to  any  count_\/

terrltory  outside  lndla.

qff  5T  TTanl  fa5TT  fail  .TTTfl  *  ITb'-{  (jqii]  ZTT  TcrTl  wl)  fife  lfrn  TTTT  FTt7  d I

case  of goods  exported  outside  lndia  export  to  Nepal  or  Bhutan,  without  payment  of duty

tTtvTffl  @  GtvTa=T  i!jcap  S  gran  th`  RTT  ch  €qp  apffi  7]TiH  @  TT±  €  3jt{  td  37Tdr  ch  EiT  €7TIT  u  fin  zf,

faz5    3TTBtFT,  3nfttF  a5  or{T  qTRiT  al  mti  tT{  TIT  alit  i  Rii]  cTirm  (i 2)   1998  €ITIT  log  aiu  fry  fin    iTT  al i

edlt  of  any  du(y  allowed  to  be  utlllzed  towards  payment  of  excise  duty  on  flnal  proclucts  under

e   provislons   of  thls   Act   or  the   Rules   made   there   under  and   such   order   ls   passed   by  the

mmlssloner  (Appeals)  on  or  after,  the  date  appolnted  under  Sec  109  of  the  Flnance  (No  2)

t,1998

BtqTtTl  gas  (3]qttT)  firms-di,  2Ooi  t*  fin  9  t6  3iFTifl  fafifae  ITq=  i]i5qT  ET-8  i  tit  ffi  i}  ffi  3Trtr  a;`
3TTdr  jifir  faiife  ri  an  TTR]  S  iitffl  73F-3TTdr  qu  3rfla  3Trin  aft  a-a  ulan  zi  FT2T  sfir  3TTha  faill  mT

fat I  EHS  ener  arm  E   qFT    EREfltf  a  3iuliT  enTT  35-€    i  f*Tffiii  q51  ti  iTrrm  t*  flqF  a}  "q  a3TR-6  qTanq
rfu  tit  an  qTRT I

e  above  appllcation  shall  be  made  ln  duplicate  in  Form  No    EA,8  as  specified  under  Rule,  9

Central   Excise   (Appeals)   Rules,   2001   wlthln   3   months   from   the   date   on   whlch   the   order

ught  to  be  appealed  against  is  communicated  and  shall  be  accompanled  by  two  copies  each

the   010   and   Order-ln-Appeal    lt  should   also   be   accompanied   by  a   copy   of  TR-6   Challan

idencing  payment  of  prescrlbed  fee  as  prescrlbed  under  Sectlon  35-EE  of  CEA,1944,    under

ajor  Head  of Account

3TraH  a}  "9T  diap  {TFTT  {q5q  vq5  ang  wi  z7T  wh  qtq  a  al  wh  200/-  qha  TTenT  q3  FTiT  3ir  dEi
iiF7T7  T5  Era  ri  enirT  a  ch  iooo/-    a  tfPru  TTaTT  rfu  fflT I

e  revislon  applicatlon  shall  be  accompanied  by  a  fee  of  Rs  200/-where  the  amount  Involved

Rupees One  Lac or less  and  Rs  1,000/-where the  amount Involved  is  more  than  Rupees  One

C

an qfflt:ii  `{[as  qu  tiart5i  3rdt#tq  iqTVIfin a  Hfa  3Tife--

Custom,  Excise,  &  Service  Tax Appellate  Tribunal

J\`!<ia  chum,  2017  di  tTRI  112  t}  3rFTttT

nder  Section  112  of CGST  act  2017  an  appeal  lies  to  :-

qf`dr  2  (1)  tF  *  ant  3TIriT  tB  37irm  tft  3Tife,  3TtPral d}  nd  +  th ¥ffi,  tffi

gas  qu  tiiTTtF5i  3Tt@i;all  algiv  .¢iF±)  q@  Tftw  un  tPrfan,  3TFT<iFii=  i  2nd  FTIT,

8Taa  ,3TiTTaT  ,faTtT-,3]6i+¢iaiQ  -38ooo4

o  the  west  regional  bench  of  Customs,  Exclse  &  Servlce  Tax  Appellate  Trlbur`al  (CESTAT)  at
nd   floor,Bahumal|   Bhawan,Asarwa,Glrdhar   Nagar,   Ahmedabad   .   380004.   In   case   of  appeals

her than  as  mentioned  in  para-2(i)  (a)  above

he  appeal  to  the  Appellate  Trlbunal  shall..be  filed  in  quadruplicate  ln  form   EA-3  as  prescrlbed

nder  Rule  6  of  Central   Exclse(Appeal)   Rules,   2001   and   shall   be  accompanied   against  (one

hlch  at  least  should  be  accompanled  by  a  fee  of  Rs  1,000/-,  Rs  5,000/-and  Rs.10,000/-where

mount  of  duty  /  penalty  /  demand  /  refund  ls  upto  5  Lac,   5  Lac  to  50  Lac  and  above  50  L8c

spectlvely  ln  the  form  of  crossed   bank  draft  ln  favour  of  Asstt    Reglstar  of  a   branch   of  any

omlnate  public  sector  bank  of the  place  where  the  bench  of any  nomlnate  publlc  sector  bank  of

e  place  where  the  bench  of the  Trlbunal  Is  situated

®
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®

(„i)

at €iT 3TTdr * * iF 3TTan an iTrfu dr a ch Hck iF  3in t}  rETT  tiro an TiiTT]  uqi-ffl
all ri fin eni]T rty  EiT  fl2z]  t7\  an gT  fl  fS  f+in  qa  al  {i  al  t}  fck  uanfenii    3]TPrth
fflqiifro ch Tag  3TTfrd  tiT an iii{tF;ii ed  `ra5  3TTin  fin fflffl i I

ln  case  of  the  order  covers  a  number  of  order-in-Original,  fee  for  each  0  I  0   should  be  pald  ln

the  aforesaid  manner  not  withstandmg  the  fact  that  the  one  appeal  tcj  the  Appellant  Tribunal  or

the  one  application  to  the  Central  Govt   As  the  case  may  be,  is  filled  to  avoid  scriptoria  work  if

exclsing  Rs.1   Iacs  fee  of  Rs.100/-for each

qiqTan  gtap  3Tfrm  1970  tTan  wh[dr  ch. 3TRE-1  t}  3Tt]Tfa  f}£Tiffa  fa55T  3+gun  EtRT  3TTafl  TIT
JF  3Tra-RT  qqTRqfa  fTh  HTfun  t6  3TTdr  i  ti  wh  tfl  `rEf;-  5rftr  qT  ti 6 50  titi  zm  i]rmt]T  giffi

fat an dr Trfat I

One   copy   of   application   or   0  I  0    as   the   case   may   be,   and   the   order   of  the   adjournment
authority  shall    a  court  fee  stamp  of  Rs.6.50  paise  as  prescribed  under  scheduled-I  item  of  the

court fee Act,1975  as amended.

€=T 3fr{ whha nd tri fin ed nd FTwh tfl 3ir th en=r 3TTrfu fir enar a wl th gr,
tffi EfflTfl  gas  qu tii7iiFT  3Trm  fflivTfeTtFTUT  (anffi)  fir,  1982  i  Prfir  € I

Attentlon  in  Invited  to  the  rules  covering  these  and  other related  matter  contended  in  the

Customs,  Excise  &  Service  Tax Appellate  Tribunal  (Procedure)  Rules,  1982.

)     th  Ir,  tffi  i3iqTFT  gas  qu  tr  3TtPrth  fflitiifhaiuT  _(fyEa),  ti  rfu  3TTPral  ri  FFTa  fi
rfu  mT  (I)t.in.iiid)  `rtl    is  (i>t`n.Ilt\')  tFT  Io'Jt',  tF  G]FT  a;TIT  3Tfan  a I iTanfa;,   3TfQiFT  TJ  ant  io

rfeentr     i    I(Sectlon   35  F of the  Central  Exclse Act,1944,  Sectlon  83  &  Sectlon  86  of the  Flnance Act.

1994)

)

an3fqTaQ.rEF3*rfuaiTai3fain,QrTfin.in"rfurfuin"(i>ui+]>t`m„iti„i)-

(i)          /st}rrl.oi7/ ds HI) ai aF fatife ufiT`,

(ii)        fin 7rFT RE ire rfu Trftr:
ife ife fan a fin 6 a atiT ir Trftr,
oqFtF'FT'ffi3Tth'JtqriTFaHTrfuganT*,3Ttfrff'Hfaefiwl*firrtyQr*aaTfin7m*

For  an   appeal  to  be  filed   before  the  CESTAT,10%  of  the   Duty  &   Penalty  confirmed   by  the

Appellate  Commissioner would  have  to  be  pre-deposited,  provided  that  the  pre-deposit  amount

shall  not  exceed  Rs  10  Crores.  It  may  be  noted  that the  pre-deposit  is  a  mandatory  condition  for

filing  appeal  before  CESTAT.  (Sectlon  35  C  (2A)  and  35  F  of the  Central  Exclse Act,1944,  Section  83

&  Section  86  of the  Finance Act,  1994)

Under  Central  Excise  and  Service  Tax,  "Duty  demanded"  shall  include

(Ixxlx)    amount  determined  under Sectlon  11   D,
(lxxx)     amount  of erroneous  cenvat  credittaken;
(lxxxi)    amount  payable  under  Rule  6  of the  Cenvat  Credit  Rules

Eu  3TTaQr  *  rfe  3Ttha  qrftw  *  FT8T  ai¥  Q.TiF  3Tvi]T  Q.ri5  ZTT  au¥  farfu  a  al  rfu  fir  7Tv  QeTi;a.

loo;O grara  pT  3trT  F6¥  fro  auB  faTTfaa  a  aa .Bu3  *  i0% apTiTT6T  qT  fl  aT  di  *1

)          ln  viewofabove,  an  appeal  againstthis  ordershall  lie  beforetheTribunal  on  paymentof  l0%of
duty  demanded  where  duty  or  duty  and  penalty  are  ln  dispute,  or  penalty,  where  penalty  alone  is  in

pute.„

Any  person  aggrieved  by  an  Order-ln-Appeal  issued  under the  Central  Goods  and  Services
x Act,2017/Integrated  Goods  and  Servlces  Tax Act,2017/ Goods  and  Services  Tax(Compensation  to
tes)  Act,2017,may  file  an  appeal  before  the  appellate  tribunal  whenever  it  is  constituted  within  three

from  the  president  or the  state  president  enter  office
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ORDER-IN-APPEAL

M/s. Yash Corporation, 8-2, Balkrishna  Shopping Centre,  ST Workshop

[ehsana  Industrial  Estate,  Mehsana-384002,  Gujarat  /7zcre;.#cz//cr  rc/crrccJ  fs

r7/")    has    filed    the    present    appeal        against    the    Order-in-Original    No.

eh/R-I/ST/02-2020-21  dated  10.07.2020  /foerez.#c}//er  re/erred c}s   "j.»;pz/gnec7

•assed  by  the  Superintendent  of CGST  &  Central  Excise,  Range-I,  Mehsana

Gerndhi"gfrr Comm' rate (hereinafter referred as  " adjudicaling authority ") .

The  facts  of the case,  in brief,  are that the appellant was  holding service

ration  no.AGWPP5734AST001   for  providing  various  services.    During  the

audit  of the  financial  records  of the  appellant  by  the  departmental  officers

to  the period April-2013  to June-2017,  it was  observed  that  the  ST-3  return

to the period April-2013  to  September-2013  had  been  filed  late by  123  days

they were liable to pay  late fee in view of Section 70(I) of the Finance Act,

mended read with Rule 7 of the  Service Tax Rules,1994.    However, the late

ot found to have been paid by them.

A Final Audit Report  /feerez.#cz//cr rc/cw.ecJ c}s  "FAR "/  No.1212/2018-19

02.2019 was  issued by the Deputy Commissioner of CGST Audit,  Circle-IX,

)mm'rate,   Ahmedabad.     Subsequently,   a  Show   Cause  Notice   /77ere;.#cz//cr

czs   "SCIV"/  dated  06.03.2019  was  issued  by  the  Superintendent  of CGST  &

3xcise,  Circle-IX,  Audit  Comm'rate,  Ahmedabad,  proposing  imposition  of

if Rs.10,300/-under  Section  70  of the  Finance  Act.1994,  as  amended,  read

7 of the Service Tax Rules,1994.

The   adjudicating   authority   vide   the   impugned   order   confirmed   the

f penalty(Late Fee) as proposed under the SCN.

Being  aggrieved  with  the  impugned  order,  the  appellant  preferred  the

following grounds

that  the  SCN  falls  to  mention  under  which  section  the  late  fee  are  being
demanded Of Section 73  and under which Section the SCN is issued;
that  it  only mentions  the  secllon under which late fee  is prescribed without

giving   reference   to   the   manner   Of  computation   and  how   the   same   is
compute;
thc.t  SCN  does  not  mention which  provisions  of law  are  being  invoked  and
under which section/authority of law revenue is demanding late fee;
that the SCN is time barred;



F.No. .  GAPPL/COM/STP/166/2021.

(e)         that  the  SCN  can  not  be  issued  if the  amount  Of service  tax  is  paid  with
interest and there is no such allegation against them`

Personal  hearing  in  the  matter  was  held  on  19.02.2021   in  virtual  mode.

Shri   Bishan   Shah,   Chartered   Accountant,   attended   the   hearing   on   behalf  of  the

appellant.    He reiterated the submissions made in appeal memorandum.

4(i).                    I     have     carefully     gone     through     the     facts     of    the     case,     the

records/documents  available  in  the  matter and the  submissions  made  by  the appellant

in the appeal  memorandum  as  well  as  at the  time  of personal  hearing.    It  is  observed

that the issue to be decided in this case is whether the appellant is  liable to pay  late fee

on late filing of ST3 return.

4(ii).                  It    is    observed    that    the    adjudicating    authority    has    ordered    for

confimation  and  recovery  of  late  fee  for  filing  the  ST3   Return  (pertaining  to  the

period April-2013  to  September-2013)  late  by  123  days,  in  view  of Section  70  of the

Finance Act,1994 read with Rule 7  of the Service Tax Rules,1994.    Relevant part of

Section 70 of the Finance Act,1994, as amended, reads as under :
"SECTION 70.   Furnishing  of  returns.  -

(sJe)rvE%:::%d'tbayb#,:a%ivsif,Sfeurrv#%-;Shhea:'uhD'e:tsnet[!nads;S%So;h€e`n;txrad,uix;cnis:;_ea

r!:s±!±!:|± in such form and in such manner and at  such frequency
thousayid  runot  exceedin

and will. such late
return

prescribed. "
[Emphasis supplied]

The  frequency  of filing  ST3  returns  has  been  prescribed  under  Rule  7  of the  Service

Tax Rules,1994. Relevant part of  Rule 7 of the Service Tax Rules,1994, as amended,

reads as under :
"7.  Returns  :

(1)  Every  assessee  shall  submit  a half vearlv return  in  From  `ST-3'  or  `ST-3A'or  S.T-
3C,  (Inserted vide Notification 48/20] 6 -Service tax)  as the case may be,  along with a
copy of the Form TR-6, in triplicate for the months covered in the half-yearl_y relurn`

the   monlhassessee   shall   submit   [he   h±±1 return  b the   25lh  o

following the particular half-year.
(3)  Every assessee shall submit lhe half-yearly return electronically. "

[Emphasis supplied]

4(iii).                 It  has  been   clearly   mentioned   under  the   SCN  under  para-2   that  the

quantum  of late  fee  is  prescribed  in  Rule  7C  of the  Service  Tax  Rules,   1994.    The

relevant part of the said Rule reads as under :
"7C. Amount lo be paid for delay in furnishing the prescribed return.-
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1)  Where  the  return prescribed under  rule  7  i.I furnished u`filer  lhe  dale  prescribed for
ubmission o./. such  relurn
redi' o

erson  liable  I()
`urnish  [he  said  relurn  shall

[o  [he
the Central Governmenl for the period of delcly o.f

(i)  filfieen  days  from  lhe   dale  prescribed  for   submission  of  such  relurn.   un
amoun[ Of filve  hundred rupees,.

(ii)  beyond fiifteen  days  but  no[  laler  lhcln  lhirly  days from  lhe  dcile  pi.escribed
i(or submission Of such relurn,  an amount Of one  thousand rupees;  and
(iii)  beyond  thirty days from  lhe  date  prescribed for  submission Of such relurn
an amount Of one  lhousand rupees plus one  hundred rupees for every day from
the  thirty f`lrs[ day lill lhe dale Offurnishing the said re[urn: '

[Emphasis supplied]

4(iv).

clear t

of the

of the

ST3r

filed

Was re

The  conjoint  reading  of the  above  referred  provisions  of  law  make  it

at the  appellant  was  required  to  file  a half-yearly  service  tax  return  by  the  25"`

onth,  following the  particular half-ye.9r.     However,  in  the  event  of late-filing

etum,  the  same  was  required  to  be  filed  with  late  fee.    In  the  present  case,  the

urn pertaining to  the period  April-2013  to  September-2013  was  required  to  be

25.10.2013  but  found  to  be  filed  late  by   123  days.    Therefore,  the  appellant

uired to file and  furnish the  ST3  return  before the jurisdictional  Superintendent

tral   Excise   alongwith   late   fee   prescribed   under   the   law.   The   late   [`ee   is

ed under Rule  7C  of the  Service Tax  Rules,1994,  according to which the  late

123  days  comes to Rs.10,300/-which  was  l`ound  not paid  by  them,  while  filing

vant return.     Thus,  the  said  amount of late-fee was  found  unpaid  till  the audit

ace and the audit team  indicated the said irregularity.

I find that the Section 70 has made it ample clear that the Assessee has to

re8cribed  return  to  the  Su erintendent  of Central  Excise  with  such  late

case th return  is filed  late.   The

7Cof he Service Tax Rules

conte

uantum of late fee is rescribed under Rule

Thus, the provisions of law has made it very much

hat  late  fee  is  required  to  be  paid  by  the  assessee  by  its  own.      The  appellant

enly   comparing   the   provisions   of the   non- ment   of   late-fee   with   the

ious  of    non-Davment/short-Dayment  of  service  tax.     The  short-payment/non-

nt of service tax  is governed  by the provision  of Section  73  of the  Finance Act,

whereas   the   payment   of  late-fee   for  delayed   filing  of  service   tax   return   is

ed  by  the  provisions  of Section  70  of the  Finance  Act,1994.    The  payment  of

e  is mandatory  in  nature as  stipulated  iinder the Act  which  is  required  to  be  paid

with the  late-filing of service tax return.     Recovery of such  unpaid amount can

tiated  straight  away  under  the  law,  zis  a  sum  due  to  the  Government.       The

lion of the appellant is without any appreciation  of law  in this  respect and  hence

ceptable.  The  amount  of late-fee  could  have  been  calculated/ascertained  by  the

ee/appellant themselves  as the  provision of law  in  this  respect  is  very  clear.   The

®
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liability  to pay  the amount of late-fee,  h~as  been  cast  upon  the assessee/appellant, while

filing the ST3  return late, under the provisions of  law.

4(vi). The SCN has not been issued  under  Section  73 of the Finance Act,1994

where  a  time-limit  is  prescribed.    Silice  the  SCN  is  not  issued  under  Section  73,  the

time-limit  prescribed   under  the   said   Section   will   not   be   applicable   in   the   present

matter.    Hence,  the  contention  of the  appellant  in  this  respect  also  does  not  hold  any

ground.  Though  the  word  penalty  has  been  used  in  place  of late-fee  in  the  SCN,  but

this  will  not  affect  the  implementation  and  the  essence  of  law  in  any  iiianner  for

recovery  of the  amount  not  paid  i.e.  late-fee,  as  the  Section  and  Rules  of the  law  has

been correctly mentioned and invoked in the matter.

4(vii).                 The  contentions  raised by. the appellant  in the  matter are devoid  of any

merits  and  are  liable  for  rejection.    The  l`acts  and  circumstances  of the  case  is  totally

different from the facts of the case relied upon  by the appellant and therefore the same

can not be considered.

In  view  of  above  discussion,  I  reject  the  appeal  of  the  appellant  and

uphold the impugned order. Appeal of the appellant stands di

Date   :      .05.2021.

Attested

•.-- =f`` a,  ,,
(Jitendra Dave)
Superintendent (Appeal)
CGST, Ahmedabad.

Lch,   .  ,  i   ,1    .
Commissioner (Appeals)
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